VORKSHOP ONADULDICATING
TERRORSMCASES

Module 5

Bvidence, Mutual
Legal Assistance

Treaty (MLAT) and
Extradition




Introduction

» Motiveis“|dedogical Fulfilment” - Islamist or Pdlitical Islam- Establishiment of Caliphate -
Maadist - The CH (Maast) - Destruction of the Indian Sate - Establishment of the“Indian
People' s Denocratic | Republic” —Mident inposition of “Dominant WL - S15 of UAPA

* Terronsmtnalsattract mediaand public attention

. Thpcll.gr?ceverysegrmnt of thetnal isinportant, casesare made or marred at the stage of
evidence.

» The Judge, besidesheinganinypartial adjudicator, alsoa“Sentinel onthe Qu Vive”



Categoresof Bvidence

* Oral Evidence -161 O-.P.C 164 O-.P.Cand 27 Bvidence Act.
* Documentary Bvidence - Physical and Digital
» Farensic Bvidence — Medical, Ballistics and Toxicology



Assessment of Bvidence at the Stage of Cognizance S
190(1)(b) O-PC

* Do nat to mechanically take cognizance without careful scrutiny of the
charge sheet.

« If evidenceisinadequate, proceed under S 156(3) Or.PC.

* Confer with the PP - See If patential withess are sent up tnal as accused?
Focus on“Degree of Involverment”

* \hile ardering further investigation, order sheet ideally nust disclose that
coghizance hasnat beentaken



The Lhlawful Activities Prevention Act, 1967

* The Principal Act which under which charge sheet would be filedisthe UAP Act.

» Chapter Il of UAP Act relates to offences pertaining to Lhlawful Activities and
Lhlawful Association (sections10to14).

* Where offences charged are under chapter lll of the Act, examne If there is
evidence withreferenceto Ss 2(0) and 2(p) and Ss. 10to13.

* Bvidencetobe appreciated toexamne junsdiction of Court.
« Offencestobe cognizable (S14)



e Chapter IV-Punishment for Terronst Activities

* S 15defines Terronst Act.

» $6.16t022 22Cand 23 provide for punishment for the varous categories
of Terronist Activities.

* Chapter V relatesto offences ansaing fromassociation witha Terronist
Organisation Ss. 38t0 40.



e [Uustration 1: S 19 - Punishment far harbouring a terronst - The charge
sheet must reveal evidence that the accused (@) Voluntarily
harboured/concealed the terrorist, evidence must be theretoreveal the
exercise of freewill on the part of the accused to harbour the terronist
and the absence of any coercion or threat dffered by the terrorist (b)
Attenpts to harbour or conceal a terronst - there must be evidence to
showthat the accused had knowledge of the person he was attenypting
to harbour/conceal was a terrorist - Bvidence must reveal that the
accused should have taken a step towards attemmpting to
harbour/conceal theterrorist.



o |llustration 2 S 38 - Offence relating to menmbership of a Terronst
Organisation - () Evidence in charge sheet nust reveal that the accused is
associated with a Terrorist Organisation (b) Evidence must further reveal that
the association with the Terronst Organisation is with the intention of
furthering its activities () The accused is unable to establish that the
organisation was nat declared as a Terrorist Organisation when he becanme a
menber and (d) The accused is unable to showthat he has nat taken part inthe
activities of the organisation at anytime during its inclusion in in the Schedule
asa lerronst Organisation

« Bfore cognizance, Trial Court to ensure availability of previous sanction u/s
45 of UAPA



Admssihility of evidence collected through interception of
communication-S 46 UAPA

e Bxclusion of Bvidence Act

* Applicationof S 65-Bof the Bvidence Act nat applicabletoevidence
collectedunder S 46 of the UAPA

* Order of conpetent authority directing interception - copy of -tobe given
toeach accused ten days befaretrial, hearing or proceeding (Proviso1)
* Period of ten days can be waivedif the Judge concludesthat it was not

passibletogive copy toaccused andthat noprejudice iscausedto
accused by such delay (Proviso2)



Bvidence during Tnal

» Delay at the stage of prosecution evidence isundesirable.,

» Delay inrecording evidence is beneficial tothe accused - oppartunity to
subarn withesses - oppartunity to claimprejudice due todenial of speedy tnal.

* SUnmonstowithesses be served through the dffice of the Superintendent of
Police.

» Altermate mode of service towithesses- i SMS E-Mall, Social Messaging
Services, Phonecall.



* Datesfor recording evidence far the prosecution be fixed in consultation with

the Prosecutar and the Defence Counsel. Defence nat tobe givenexcessaive
latitude duning thisstage.

e Materal withessestobe examned at the earliest before formmal withesses

* \here examinationin chief is conpleted and the defence seeksan

adjournment to cross examne the witness, the shartest possible datetobe
giveninordertoensure that the withessis not subormed

* The partiapation of the Judge in recording of evidence nat tobe partisan Heis

expected toquestionthe withessin sucha mannerthat he doesnat stepinto
theshoesof?heprosecutim >



« Hfective use of Information Technology (Video Conferencing) torecord
the Bvidence of formal withesses and those withesses whase presence
Incourt cannat be secured without waste of time and state resources



* Properrecord of the chain of custody of materal abjectstobe made.
» Rreservation of MJsand their productionduring tnal..

» Expert testimony — Court toput questionstoelicit anpleanswers
conprehenshleto cammprlrjtaﬂ shamnof techn call}glrgm that
expertsuseinthe course of testifying



Mutual Legal Assistance Treaty (MLAT)

* M ATisfor the purpose of ﬁsecujn%iansf'mtim available ina foreign country which
ﬁ(relevant InacaseinIndia. Indiahas MLAT with 39 Countries including the UsAand

. %Bdia has Bxtradition Treaties with 49 Countries and Extradition Arangement with

* Garmany has nat entered into MLAT with India as India has the death penalty as a
ishment. There Is however an Bxtradition Treaty existing between India and
ny.
* Section 166-A Or.P.C - Issuance of a Letters Rogatory to the Conpetent Authonity to
anather Country seeking information availabngﬁ?erogy Y



MLAT - AccesstoBvidencein ather Countrnies

* Onhateinterrogation of suspects or withessesin
foreignlands

* Interrogation over video conferencing

» Collectionandtransfer of evidence

* Seizure of conrmunication data and real time
Interception of communication



Expediting procedure under MLAT

 Standardization of request procedures between menber states

* Previous consultation with counterpartsinthe requested state with
regardtoinformationrequired

» Shaning of first draft withthe requested state - queriestobeinsinple
language and preferably inthe language of the requested State

* Request tobe restricted only to questions requining specific answersto
ensure timely conpliance



David Coleman Headley - Acaseinpaint

 Mbde availablefor interrogation by NA.
 Provided informmation about the LET and itsactivitiesinindia

 Provided information about the association between the Pakistan
Ay and LET



Group Oscussion

* \What isthe difference between the MLAT procedure and
Exdtradition?

* Gmail communication relevant toaninvestigation is sought-
Attenpt tosecure it fromGoogle through MLAT and 166-A0-.P.Cfall.
Investigation authority wantsto prosecute Google/CHD, under what
provisions if any, will the Court take congnizance against
Google/CE?



Q&A

» The case invalves an explasion in a crowded market place killing 26 peaple of which
are 8 wormren and 3 children In the course of investigation, the confession statements

of the accused are recorded /s 164 O-PC On perusing the charge sheet (pre-
cognizance stage) youfind:

» that the Magistrate recarding the confession has nat given a warming to the accusec

persons that there Is no conpulsion to confess and that the statement can be usec

against them The statement bears only the sign of the Magistrate and nat of the
accused

» \Ahat would you do?




BrainstormSession/GD

* [na case, success of a terronist act was coormunicated to°X via email. The
emall service provider gives the details of X tracing himto Egypt. On a
request fromindia, Xis arrested and detained by the authorties in Egypt.

Egypt wantstotry X and refuses his extradition. Police want to interrogate
"X and approaches you Howwould you proceed?



